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(i) 
STATEMENT OF QUESTIONS PRESENTED 
1. Is the judgment rendered by the trial court on June 24, 1957, 


entered under the maintenance statute of the District of Columbia Code 
(Title 16, Sec. 415)? | 


2. Is the judgment rendered by the trial court on June 24, 1957, 
a judgment which can be enforced through contempt proceedings? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit _ 


No. 14, 148 


THOMAS F. LUNDREGAN, 
Appellant 
Vv. 


G. JEANNETTE LUNDREGAN, 
| Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 


BRIEF FOR APPELLANT 
and 
APPENDIX 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction of this appeal under Section 1291, 
of Title 28, United States Code. ! 


STATEMENT OF CASE 


The parties to this action are husband and wife, having married 
at Newton, N. H., in December, 1934. Four children were born of 
this marriage, and at the date of filing suit on July 23, 1956, they 
were 17, 16, 13 and 11 years of age. Appellee herein was plaintiff 
in the Court below and filed a "complaint for maintenance." The 
complaint failed to disclose the jurisdiction of the Court, but alleged 
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plaintiff was compelled to leave defendant because of his drinking. 
It was also charged "that since the date of the separation, the defendant 
has refused to support the children ***". 


Defendant answered the complaint, denying plaintiff was com- 
pelled to leave him, and avers plaintiff deserted him without legal 
justification. Defendant denied he had refused to support the children, 
but was supporting them to the best of his ability; that the separation 
was against his wishes and invited plaintiff and the children to return 
to the family home, and that he was unable financially to maintain two 
homes. 


After final hearing the Court entered a "Final Judgment for 
Separate Maintenance”, recited in verbatim in the appendix herein 
(p. 3 ). While defendant was ordered to pay $37.50 every two weeks 


the final judgment is silent on the question-as_to-whether the judgment 


so entered was entered under Title 16, Sec. 415, Code of Laws for the 
District of Columbia, or rendered under the General equitable powers 
een A Ci 


of a Court of chancery. Defendant maintains the complaint discloses 


it was not filed under the maintenance statute. | 


Thereafter, on to-wit, July 9, 1957, plaintiff in the lower Court, 
the wife, filed a Motion to adjudge defendant in contempt, filing an 
affidavit in support thereof to the effect defendant (husband) was in 
arrears in payments to the extent of $225.00. Upon hearing of this 
motion, and argument of counsel for the respective parties the Court 
adjudged the husband in contempt and ordered him committed for 
thirty (30) days or until such lesser time as he might purge himself of 
his contempt by paying said arrears. It_is to this order entered 
August 9, 1957, that this appeal is taken, and the execution of the 
order is stayed pending the appeal herein. — _— — 





STATUTE INVOLVED 


Title 16, Section 415 of the Code of Laws for the District of 
Columbia, 1940 Edition. 


STATEMENT OF POINTS 


1. The final judgment entered June 24, 1957, was entered not 
under the maintenance statute of the District of Columbia Code, 1940 
Edition (Title 16, Sec. 415), but entered under general equitable powers 
of a Court of chancery. 


: 
2. The judgment involved herein is one for the payment of 
money only and is not enforceable through contempt proceedings. 


3. The Court erred in sentencing appellant to ! jail for non- 
compliance with the final judgment entered June 24, (1957 ; 


SUMMARY OF ARGUMENT 


The Court erred in adjudging Appellant in contempt by reason of 
(a) the judgment of the lower Court is one for the payment of money, 
and is not enforceable through contempt proceedings, to wit, incarcera- 
tion, and (b) a person can be imprisoned for non-payment of money only 
in those cases specially provided for, and the case at bar is not of that 


category. | 


ARGUMENT i 


For appellee to sustain the adjudication of chtal, the order 
of adjudication and commitment entered by the trial judge (August 9, 
1957) the final judgment involved, and for which the breach thereof is 
charged, would have to be entered under the maintenance statute of the 
Code of Laws for the District of Columbia (Title 16, Sec. 415), and 
appellant contends the final judgment was rendered under the general 
equitable powers of a Court of Chancery. / 
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At the time of separation, appellee removed herself and minor 
children from the family home, wherein appellant continues to reside, 
while appellant was at his employment as a police officer, and upon his 
return home found his wife had removed practically the entire furni- 


ture and furnishings of the home. 


The testimony disclosed appellant and appellee were both em- 
ployed, appellant contributing his entire check to the running of the 
home, and further having obtained loans with which a new automobile 
was purchased and placed in name of appellee, appellant being indebted 
to the Police Credit Bureau for a substantial sum toward the purchase 
price. Almost immediately after the purchase of this automobile the 
wife removed from the home, retaining the furniture, fixtures and 


automobile. 


During the time the parties lived together there was no failure 
or refusal on part of appellant to support either appellee or minor 
children. 


It is contended that in order to entitle a wife to a decree for 
separate maintenance under Title 16, Sec. 415 it must appear that the 
husband has failed or refused to support or provide for her support or 


maintenance in such manner as his means would justify. The evidence 
in this case fails to show any proof that appellant was derelict in his 
duty to his wife either by express refusal or by such neglect as would 


amount. 


In this case the learned trial judge decreed cystodyand support _ 
to appellee because she was living apart from her husband. This re- 
lief could not be granted under the maintenance statute. For the mere 
fact that husband and wife are living apart does not warrant such a 


decree. 
Schonborn v. Schonborn, Supr. Ct. of Washington, 67 
Pacific Reporter, 988. 
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The gist of the action is the failure of the husband to perform a 
legal duty he owes to his wife, viz.; to support her. This failure of 
the husband may be shown in two ways: first, by an express refusal, 
or, second, by such neglect as would amount to a-refusal. Under the 
statute the power of the Court to grant separate maintenance can be 
exercised only where the husband shall fail or nehioe to maintain his 
wife and children, although able so to do. 


Towson v. Towson, 49 App. D.C. 45;.258 Fed ' 51%; _Tolman v.. 
Tolman, 1 App. D.C. 299. ! 


The Court was without power to order the imprisonment of 


appellant since relief was not awarded appellee under the maintenance 
statute. The relief was granted in the case at bar under the general 
powers of a Court of Chancery, and hence commitment to prison was 
erroneous because Title 11, Sec. 328 is applicable, which relates to 
"Enforcement of Decree", and provided: '*** but where the decree only 
\ directs the payment of money no defendant shall be imprisoned, except 
in those cases especially provided for". The case at bar does not 
come within "those cases specially provided for". Hence, appellant 
‘can not be imprisoned. 


Rapeer v. Colpoys, 66 App. D.C. 216; Queen r. Queen, 88 U.S. 
App. D.C. 157. 


CONCLUSION 


For the foregoing reasons it is apparent appellant can not be 
imprisoned for non-payment of money as directed by provisions of the 
final judgment involved herein, and the order of commitment involved 
herein should be vacated. | 

| 
| 
JOHN J. O'BRIEN, 
216 Evans Building 


1420 New York Avenue, N. W. 
Washington 5, D. C. 


Attorney for Appellant 
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APPELLANT'S APPENDIX 
[Filed July 23, 1956] 
G. Jeannette Lundregan 


v. Plaintiff 
Thomas F. Lundregan 
Defendant 


No. 3038-56 


COMPLAINT FOR MAINTENANCE 
(Pendente Lite & Permanently) 


The complaint of Mrs. G. Jeannette Lundregan, plaintiff herein, 
for a decree of maintenance pendente lite and permanently, respect- 
fully states as follows: : 

1. That the plaintiff is an adult citizen of the United States and a 
resident of the District of Columbia although temporarily residing at 
4927 Deal Drive, Glass Manor, Maryland." : 

2. That the defendant, Thomas F. Lundregan, is an adult citizen 
of the United States and a resident of the District of Columbia. 

3. That plaintiff and defendant were married at Newton, New 
Hampshire during December, 1934. : 

4. That four children were born of this marriage, to-wit, 
Frances, age 17 years; Joseph, age 16 years; Sandra, age 13 years, 
and Michael, age 11 years. 

5. That subsequent to their marriage, plaintiff and defendant 
lived together as husband and wife at 1519 Ft. Dupont St., S.E., 
Washington, D.C. until May 8, 1956, when plaintiff was forced to leave 
defendant because of his cruel and inhuman treatment. The defendant 
on many occasions would come home under the influence of alcohol and 
while in such a condition, would use cruel and abusive language toward — 
the plaintiff and the minor children of the parties. That although defen- 
dant on many occasions stated that he agreed not to drink intoxicating 
liquors, he has failed to live up to this agreement and the situation be- 
came so intolerable that the plaintiff found it impossible to live with 
defendant as man and wife. That plaintiff, therefore, on May 8, 1956, 





2 
moved to premises 4927 Deal Drive, Glass Manor, Maryland, where 
she is temporarily residing with two of the children; the other two. 
children are living with relatives of the plaintiff during the summer 
season in Massachusetts. 

6. That since the date of the separation, the defendant has re- . 
fused to support the children of this marriage and has on occasion stated 
that he would give no money whatsoever to the plaintiff to purchase 
necessary foodstuffs and clothing for the welfare of said children. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That process issue out of this Honorable Court directed to the 
defendant requiring him to appear on a day certain and answer the 
exigencies of this complaint. 

2. That the plaintiff be awarded maintenance, pendente lite and 
permanently, for her care and support and that of the minor children. 

3. That the plaintiff be awarded custody of the minor children. 

4. That the plaintiff be awarded counsel fees and costs incurred 
in these proceedings. 

>. And for such other and further relief as to this Court may 
seem just and proper. 

/s/ G. Jeannette Lundregan 


/s/ Harry J. Ahern 
Attorney for Plaintiff 
416 5th St., N. W. 
Washington, D. C. 


[Filed ‘August 15, 1956] | 
ANSWER TO COMPLAINT HEREIN FOR MAINTENANCE 
FIRST DEFENSE: 
| The complaint herein fails to state a cause of action upon which 
relief can be granted. 





SECOND DEFENSE: 

Defendant admits the places of residence of plain and himself; 
admits citizenship, date and place of marriage, the birth of four chil- 
dren. That JOSEPH LUNDREGAN, a son of the age 16 years is em- 
ployed. Defendant denies that the separation date is May 8, 1956, and 
denies that plaintiff was forced to leave him as alleged in said com- 
plaint, and defendant denies each and every allegation of cruelty. De- 
fendint days that plaintiff deserted him without legal justification or 
excuse, and defendant denies that he had refused to support the children 
herein as alleged in the complaint, and states the true fact to be that 
he has supported said children to the best of his financial ability. 
THIRD DEFENSE: ! 

Defendant declares that the separation herein i against his 
wishes or desires and invited the plaintiff and minor children to return 
to the family home, and hereby invites them to return; that he has a fit 
and proper home for them and where he can amply provide for them. 
Affiant says he is financially unable to maintain two homes. 


/s/ John J. O'Brien 
Attorney for Defendant, 
Evans Building 


[Filed June 24, 1957] 

FINAL JUDGMENT FOR SEPARATE MAINTENANCE 

This cause came on to be heard upon the complaint of the plain- 
tiff and upon consideration of said complaint and the evidence presented 
in open Court, the Court finds as a fact that the plaintiff has maintained 
the allegations of her complaint in that there has been protracted drink- 
ing. on the part of the husband and the wife is justified in living separate 
and apart from the husband. The Court also finds as a fact that both the 
plaintiff and the defendant are living beyond their income, that the 
husband and wife both have substantial debts and thet there has been 
no substantial change in the circumstances of the parties hereto since 
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the Court awarded maintenance pendente lite of $37.50 every two weeks 
for the support of the children. 

| The Court concludes as a matter of law that the complainant, 
Mrs. G. Jeannette Lundregan, is entitled to live separate and apart 
from her husband, to have custody of the 3 minor children, with 
reasonable right of visitation by the father and to receive permanent 
maintenance and support for said minor children. Accordingly, it is 
by the Court this 24th day of June, 1957 

ORDERED and ADJUDGED, 

1. That the defendant, Thomas F. Lundregan, is hereby ordered 
and directed to pay to the plaintiff, as permanent maintenance and sup- 
port for the minor children of the plaintiff and defendant, the sum of 
$37.50 every two weeks, said payments to begin on defendant's first 
payday following the hearing of this cause, said date of hearing being 
April 10, 1957, and to continue payment of such amount each and every 
payday until further order of this Court. 

2. That the plaintiff shall have custody of the 3 minor children 
of the plaintiff and defendant, with reasonable right of visitation by the 
father. 

3. That the defendant is ordered and directed to pay to Harry 


Ahern, attorney for plaintiff herein, the sum of $50 for his services. 
4. That plaintiff is allowed her costs in this action. 


/s/ James R, Kirkland 
JUDGE 


[Filed July 9, 1957] 

MOTION TO ADJUDGE DEFENDANT IN CONTEMPT 

Comes now the plaintiff, Mrs. G. Jeannette Lundregan, by her 
attorney and moves the Court to hold the defendant, Thomas F. Lund- 
regan, in contempt for failure to comply with the order of this Court 
dated June 24, 1957, or in the alternative, for failure to comply with 
the order of this Court dated March 4, 1957, both requiring the defendant 
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to pay to the plaintiff the sum of $37.50 each payday for the support 
and maintenance of the three minor children of the plaintiff and the 
defendant and as grounds therefore plaintiff states: | 

1. The final judgment dated June 24, 1957 is in full force and 
effect and the order pendente lite of March 4, 1957 continued in effect 
until the entry of the final judgment. : 

2. The defendant is gainfully employed and is able to pay the 
amount now due. 

3. The defendant has failed and refused to comply with said orders 
to the extent that he is now in arrears of payments due in the sum of 
$225.00. : 

4. The defendant's failure and refusal to obey the orders has 
been willful and contemptuous. | 

5. Plaintiff refers to her affidavit in ater of this motion 
attached hereto and made a part hereof. 


/s/ Walter M. | sites Jr. 
504 Southern Building 
Washington 5, D. C. 
Attorney for Plaintiff 





[Filed July 9, 1957] 


AFFIDAVIT IN SUPPORT OF MOTION TO ADJUDGE 
DEFENDANT IN CONTEMPT ! 


DISTRICT OF COLUMBIA, ss: 

G. Jeannette Lundregan, being first duly sworn, deposes and says: 

1. That the defendant herein has fialed and refuses to comply with 
the order of this Court dated June 24, 1957. | 

2. That the plaintiff has not received any payments from the de- 
fendant for the support of their children since before the final hearing 
in this cause on April 10, 1957 and that the defendant is presently in 
arrears in the amount of $225.00. i 

/s/ G. Jeannette Lundregan 

[JURAT] : 


[Filed August 22, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 22nd day of August, 1957, that 
defendant hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 9th 
day of August, 1957, in favor of plaintiff against said defendant, ad- 
judging defendant in contempt and ordering him committed to jail. 


/s/ John J. O'Brien 
Attorney for Defendant 








